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Adams and others v. Smith.

default is made in the of sum ofanyWhenever payment
and last isthe installment due,securedmoney by mortgage,

is scireallowed to Thebythe mortgagee proceed facias.
bank wasthe of the certainlyof borrowedmoneypayment
theand wereby plaintiffssecured mortgage, consequently
The atto scire court are abyauthorized proceed facias.

this ofto solid to mode recoverperceive objectionloss any
the thedue bank.moneying

reversed, costs,The must therefore be with andjudgment
to Gallatin circuit courtthe cause remanded the for further

(1)proceedings.
reversed.Judgment

Eddy, for in error.plaintiff

PhilipsJohn Peter and JacobAdams, sen’r., Philips,
ChaunceyPlaintiffs in Error, v. Defendant inSmith,

Error.

ERROR TO FRANKLIN.

standingtake in executionconstable can not land and fruit trees andenter uponA
growing—they are and the freehold.ofpart parcel

not to a newis error refuse trial.It

anLockwood. This wasbythe Court JusticeOpinionof
The defendantsquwreaction of clausum fregit.trespass

under anand Adams executionnot guilty, justifiedplead
the virtue ofbya of plaintiff,from thejustice peace against

in thetrees, &c.,seized and took the plain-which he apple
declaration mentioned.tiff’s

and the court sus-demurred,belowTo this plaintiffplea
and trial the issue of not guilty,on ofdemurrer,tained the

130 dollars,a below forfound verdict for plaintiffthe jury
a writ'which,To reversewas thereon.and judgment given

The first error as-has this court.of error been tobrought
in the demur-sustainingthat the circuit court erredis,signed

is,the whetherdemurrerbyrer. The only question presented
a constable cana of thean from justice peace,on execution

and ?standingand sell fruit trees there growingenter on land
are andis Fruit trees partThis of solution.easyquestion

asin sense be consideredand can nofreehold,of theparcel

28,McFerron,(1) to v ante,noteSee Cox p.
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and chattels. far treesHow ingoods agrowing nursery
be considered and ismight chattels, notgoods involved in

the decided thequestion by demurrer, for the doesplea not
them to be trees intended forallege nursery sale. The de-

was, therefore,murrer decided.correctly
Another error assigned is, that the court erred in over

athe motion for new trial. It has beenruling frequently
court,decided this that a motion aby overruling for new

trial, can not be for error. Theassigned judgment below
costs,be affirmedmust with (1)(a),

Judgment affirmed.

andMcRoberts for in error.Hubbard, plaintiffs

forCowles, defendant in error.

88,Robarts, East, holds,(a) Kenyon, aLord in the of 2 that nurcase Penton v.
land,seryman a landmaywho is tenant of remove from the his hot-houses and

green-houses, the he hasgrowing,with trees which erected.
soil,personal,As thepropertyto what is what real affixed to vide Elwes v.and

Maw, East,3 28.
mill, mill,bark, partA stone grindingfor affixed to a called a bark is not of the

freehold, Rep.,but apersonal chattel. 6 Johns. 5.
chattel, uponWheat agrowing may byor corn is and be levied execution.

Foot,Whipple v. 2 Rep.,Johns. 418.
(1) is,questionThe berealty personalty, byof what is and is as will seenwhat

authorities,a brief therereview of some of the about which is much conflict ofone
“ also,239, cases,opinion. Brands, sayson pageBrowne Statute of : In certain

though land,they (crops, they&c.,) actually growing may anyin never haveare
instance,themselves;.realtycharacter of as for if the title to them and the title to

originallythe land were and distinct. A of this isremained familiar caseh#ve
trees;in nursery purposefound landnursery merely usingthe man the for the of

trees,nourishing his may separatethe in the be asinterest trees considered from
chattels,realty, theythe may personal wrongfuland bewell denominated for the

taking which,and anmay asporconversion of the maintain action de bonisowner
Surnam, Cres., 561, agreedtatis.” In v. 9Smith Barn. & the defendant had to

timber,purchase plaintiff (mostquantityof the a standing,)of of which was then
a price perat certain foot. be an in landThe court held this not to interest within
meaningthe theof statute frauds.of

Matthews, Wels., 343,Sainsbury v. potatoes& was a to sell4 Mees. contract the
sack,growing per plaintiffthen a shillingson certain of land two the totract at

have diggingthem at bedigtime and to them. Held not to within the statute of
frauds.

“141,Bryan, say:In Smith v. 5 Maryland Rep., principlethe Thecourt to be
gathered this,majorityfrom a cases be whereof the seems to that timber or other

land, freehold,produce of the any thing specificallyor other annexed to the is
sold, vendor,bywhether it is to be bysevered from the the or to be taken thesoil

still,specialvendee purpose, contemplationunder a to is inlicense enter for that it
parties,the evidentlyof substantially goods only.”,,and a sale of

(N. 123,Bishop Bishop, Y.) Rep.,In 1 poles,v. Kernan’s it held that usedwas
necessarily cultivating hops, gathin which taken the purposehad been down for of
ering piledthe crop, yard beingand in the of replacedthe with intention in the

hop-raising,ofseason partwere a of the real estate.
Gibbs, 191,J., Risdon, Taunton, said,inC. Lee v. that7 trees in a nursery

ground are a part of the freehold until severed.
a veryIn late in questioncase New the fullyYork was discussed. The offacts
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u. Roberts.Clark

Roberts,v. Leviin Error,PlaintiffClark,Jonathan
in Error.Defendant

MONTGOMERY.ERROR TO

issued, thecomply withis does notIf anupon which attachmentthe affidavit
void,statute, are and the attach-itproceedings underrequisitions of the all the

ought quashed.bement to

abeforeattachment,brought byThis suit was originally
Robertssued out byin Madison county,of the peacejustice

viz.:affidavit,Clark the followingagainst upon

county:State MadisonIllinois,of
that Jonathan Clarksaith,sworn,Levi Roberts being duly

house,of hisin frontsculptor placed groundsA in theas :that case were follows
pedestalwith itsweighing,Washington,high,a base feet a statue ofon three

onstone, base restedtons. Theof about threewas cut the same blockwhich from
fastenednotmound, statue waspurpose.for that Thepermanenta artificial raised

Held,it rested:base, upon whichto the foundationto the was the latter affixednor
onplaced principallypart realty.the This decision wasthat the statue was a of

Parker, J., opinthedeliveredwhoperson erecting the statue.the intention of the
actually affixed tocourt, had beenmajority the said: “If the statueion of the of

manner, to bebe concededanyin other it wouldby clamps,the base cement oror
was, been removedit could havebelong realty. But as ita fixture and to to the

controllis that circumstancebase which it rested. Butwithout fracture to the on
statue, resting on abuilding wood, butweighing than thising 1 A of even less

realty. thingAbelonged themasonry, have tosubstantial foundation of would
clamps cement. Itsby orfirmly by gravitationthe land asmay be as affixed to

destination, theobject its Itsmay depend uponmuch the of erection.character
influence,erection, controllingamakingpersonintention of the the often exercise

purpose of ascerfor theprincipallyis looked atand its connection with the land
origiitswas, retainthing questionin shouldtaining that intent that thewhether

accessioncharacter, permanentadesignedit to make itnal chattel or whether was
Rep.,Warring, 2 Kernan's 170.to the lands.” Snedeker v.

al., 301, executionIll., a between23 which was contestIn Palmer v. Forbes et
railroad, as to whatquestion arosemortgagees and in which thecreditors and of the
“ stock, rails,said, rollingCaton, J., opinion that therealty, We are ofwas C.

companyties, chairs, upon groundthe of thespikes, broughtand all other material
realty, should betheby mortgage, designedand to be attached totheincumbered

such;as butby mortgagethepart realty,a the and incumberedconsidered as of
use, and whichfuel, oil, like, consumption in thedesignedand forthe which are

operaas in themay away, purposesand and used as well for otherbe sold carried
thatroad, away distinguishing to showof the and taken have no markstion when

think,uses, not, propriety,"beanywiththey designedwere for can werailroad
to, govandpersonal property, subjectandanythingtreated as butor considered

property.”by applicableerned the law to such
freehold,Brick, wall,they placedas as in a become attached to thesoon are and

wall,they purpose being replaced byif the unless for the ofare removed from
there, isby* person put proprietorthe the soilbetter material the who them of the

Ill.,Cunningham,the Moorev. 23 328.owner of brick.
&c.,posts, soil,granary,Hewn timbers intended a fence unattached to thefor

land, pass by deed.though appurtenanceson the are not and do not Cookv.
Ill.,Whiting, 16 480.

Annis,Rep., v.Carpenter,See also v. 4 Metcalf 580. 7 MaineSaffordClaflin
Leach,id.,Rep., Pope, Day,13 3168. Cutler v. 377. Bostwick v. 476. Green v.

Denio, Harr.,Eager, (N. J.)1 1 81.Armstrong, 550. v.Westbrook
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